OFFICIAL AGENDA
BOARD OF ADJUSTMENTS & APPEALS
CITY OF STARKVILLE, MISSISSIPPI
WEDNESDAY, SEPTEMBER 26, 2012 at 4:00 PM
IN THE BUILDING DEPARTMENT (2nd FLOOR) CITY HALL
101 E. LAMPKIN STREET STARKVILLE, MS 39759
I.

CALL TO ORDER

II.

ROLL CALL

III.

CONSIDERATION FOR APPROVAL OF THE JULY 25, 2012
MEETING MINUTES

IV.

NEW BUSINESS
A. VA 12-03: A PUBLIC HEARING REQUEST TO GRANT A
3.3-FOOT ENCROACHMENT INTO A REQUIRED FRONT
YARD BUILDING SETBACK CREATING A 21.7-FOOT
FRONT YARD SETBACK IN LIEU OF THE REQUIRED 25FEET REQUIRED FOR THE CONSTRUCTION OF A TRIPLEX
B. REVIEW AND DISCUSSION OF 2010 AND 2011 ACTIVITY
CHARTS IN PREPARATION FOR CHAIRMAN’S ANNUAL
REPORT TO THE MAYOR AND BOARD OF ALDERMEN
C. ELECTION OF CHAIRMAN AND VICE-CHAIRMAN

V.

PLANNER REPORT

VI.

ADJOURNMENT

The City of Starkville is accessible to persons with disabilities. Please call the ADA Coordinator,
Mr. Joyner Williams, at (662) 323-8012, ext. 121 at least forty-eight (48) hours in advance for any
services requested.

UNAPPROVED
MINUTES OF THE MEETING OF THE
BOARD OF ADJUSTMENTS & APPEALS
THE CITY OF STARKVILLE, MISSISSIPPI
July 25, 2012
The Board of Adjustments & Appeals held a meeting at 4:03 PM in the Building Department at City
Hall. Members present included Mr. Lee Carson from Ward 1, Dr. Milo Burnham from Ward 2,
Mr. Marco Nicovich from Ward 5 and Mr. Bill Webb from Ward 6. Attending the meeting was
Assistant City Planner Pamela F. R. Daniel.
AN ORDER APPROVING THE WRITTEN AGENDA
The Board considered the matter of approval of the written agenda dated July 25, 2012. After a
brief discussion, and upon the motion of Mr. Nicovich, which was seconded by Mr. Carson, the
Board voted unanimously to approve the agenda with minor revisions.
CONSIDERATION OF APPROVAL OF THE MINUTES OF APRIL 25, 2012
There came before the Board of Adjustments & Appeals the matter of approval of the April 25,
2012 meeting minutes. After discussion and upon the motion of Mr. Nicovich, duly seconded by
Mr. Carson, the Board voted unanimously to approve said minutes with minor revisions at the
bottom of page 1 and 3.
CITIZEN COMMENTS
Chairman Burnham asked if any member of the public cared to address the Board, stating that there
was a public hearing on the agenda and comments regarding that item would be called for at the
appropriate time. No comments were received.
A REQUEST FOR A PUBLIC HEARING BY DAVID MCGEHEE OF CMI
ACQUISITIONS, ACTING ON BEHALF OF CELLULAR SOUTH REAL ESTATE
D.B.A. C SPIRE IS TO REVIEW TWO (2) VARIANCES TO ARTICLE III, SECTION
104-55 OF THE CITY OF STARKVILLE’S CODE OF ORDINANCES TO GRANT A 60FOOT SETBACK DISTANCE IN LIEU OF THE REQUIRED 100-FOOT SETBACK
DISTANCE AND A 60-FOOT SETBACK RADIUS IN LIEU OF THE REQUIRED 2,640FOOT RADIUS FROM A RESIDENTIAL DISTRICT LOCATED AT 403 ABERNATHY
DRIVE IN WARD 1.
There came before the Board of Adjustments & Appeals two (2) variance requests by David
McGehee, to allow two (2) variances to Article III, Section 104-55 of the City of Starkville’s Code of
Ordinances to grant a 60-foot setback distance in lieu of the required 100-foot setback distance and
a 60-foot setback radius in lieu of the required 2,640-foot radius from a residential district located at
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403 Abernathy Drive in Ward 1. The Assistant City Planner then read a brief introduction of the
request.
Attorney Johnny Wade of Cellular South Real, Inc. (CSR) addressed the Board and gave some
background information. Attorney Wade stated that CSR filed an application for a 130-foot tower to
be located west of Highway 25 near a local church property which was zoned C-2. At the time, the
Planning and Zoning Commission questioned whether the placement of the tower would be a
permitted use or a special use. RMR later came forward and opposed the placement of the tower at
that location. Therefore we were asked by the Planning and Zoning Commission to come up with a
compromise that would satisfy both parties. Over the last few months CSR and RMR did just that.
So we went back before the Planning and Zoning Commission with a request to erect a 100-foot
tower on the east side of Highway 25. The Planning and Zoning Commission had no opposition,
approved the request so now we are here before you for height variances.
The applicant, Mr. David McGehee then stepped forward and gave an overview of the proposed
tower and tower facility.
Board member, Bill Webb asked if the first site met all of the setback requirements.
Attorney Wade replied, “No, CSR would have had to come before the Board to seek two (2) setback
variances.” Attorney Wade went on to say that CSR tried to work with RMR to remain at the initial
site however RMR felt the placement of a tower and a tower facility might negatively impact future
development.
David McGehee explained that CSR had found another site which did not require setback variances
however the site was in a wetlands area. The tower height has been decreased from 130-feet to 100feet to better blend with the environment and not be too noticeable. The tower and tower facility is
south of Abernathy Drive about 1,000-feet from Highway 25 with a 60 x 60 locked fence
compound. He stated that the Commission approved the request with several conditions one
condition being the landscaping. We submitted with the application a tower design letter stating that
in the case of a catastrophic event the tower will fall within a 50-foot radius. Mr. McGehee also
stated that he had never seen a tower fall but requested the letter to satisfy any potential concerns.
He went on to say that with any sites considered they would still not be able to meet the 2,640-foot
distance from a residentially zoned district.
Board member, Lee Carson asked, “What is the effective distance or radius a tower might need to be
located to a proposed coverage area?”
The CSR engineer, Bob replied that the tower must be located within a quarter to one-half mile.
Mr. Carson asked, “What will be at the base of the tower?”
Mr. McGehee replied that the base would be bolted into a concrete pad with the 60 x 60 foot fence
surrounding it.
Chairman Burnham then asked Mr. McGehee about the dimensions and diameter at the base of the
tower, whether the tower tapers, and what the drive from Abernathy to the site would be made of.
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Mr. McGehee stated that the pad will be circular with a 3-foot diameter and may have a slight taper.
The fencing will be a 6-foot tall chain length fence with 3 strands of barbed wire angled out and the
60-foot drive will be aggregate limestone.
Chairman Burnham had concerns over whether notifications were sent to the property owners
within the 300-foot radius of the tower site because much of the nearby property is rental property.
Planning Staff informed the Board that notifications had been mailed to the owners from the
current tax record of Oktibbeha County.
Mr. Webb asked if the 7 conditions placed on the request by the Planning and Zoning Commission
were available in the report.
Planning Staff replied no however if the Board needs to know those conditions they could be given
however if the Board feels that there are some added conditions that need to be addressed the Board
could impose additional conditions separate from those from the Planning and Zoning Commission.
Mr. Carson replied that the 7 conditions of the Planning and Zoning Commission shouldn’t matter
and went on to say that the Board should impose additional landscaping requirements, if the
variances are approved.
Chairman Burnham added that additional landscaping requirements would not work because the site
contains subsoil which will make it impossible to maintain any landscaping.
Moving on from the topic of landscaping, Mr. Carson stated that there needs to be provisions to the
ordinance if a tower has to be so close to a residential property or area. With this new type of tower
design the point is to only have a one half mile to a one mile distance for coverage.
Chairman Burnham questioned why the ordinance states that a tower be 2,640-feet from a
residential district.
Mr. Nicovich replied that the ordinance is meant to spread the tower locations out and keep them
away from residential districts.
Chairman Burnham and other board members agreed that due to those kinds of restrictions it may
be time to change the ordinance.
Mr. Webb asked CSR who will be libel if the tower falls.
Attorney Wade stated that if the tower falls the City will not be held to any legal ramifications. He
went on to say that no C Spire towers fell during Hurricane Katrina.
David McGehee added that the towers are held to an extremely high standard with stringent
regulations and approvals that take about a year to obtain. Due to the monopole design, towers are a
lot stronger than trees. Monopoles are the most modern and strongest of the poles,” McGehee said.
“In Tuscaloosa, AL., in the middle of the town where you could see the path the tornado made
there was still a 100-foot tower standing.”
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Chairman Burnham said city law typically require tower setbacks from all other property at a
distance no less than the tower’s height, but C Spire requested a 60-foot setback for a 100-foot
tower. Towers also typically have to be at least 2,640 feet from the nearest residential district but C
Spire asked to build the tower 60 feet away from the district and it is the latter variance that bothers
me most.
Attorney Wade replied that the 2,640-foot distance is a real problem because it appears that
Starkville has tried to zone towers out of the City. He went on to say that CSR cannot force the
ordinance to be rewritten however the Telecommunication Act makes it illegal to exclude towers all
together and it is pretty unusual to state that any tower be at a distance of one half mile from
residential districts.
Mr. Carson added that there are two (2) extremes. One (1) being the one half mile distance and the
second being the distance of the tower to an adjacent single family property. “My problem is that
the tower is right there adjacent to the single family property,” Carson said. He went on to say that
the site across the Highway made more sense than right in somebody’s backyard.
Mr. McGehee appealed to the Board stating that C Spire will gladly accommodate newly imposed
conditions of the Board by redesigning the fence compound with 8-foot slats or wooden fencing
and added landscaping to be more suitable with the environment. He added that smart phones need
more and more coverage therefore the towers have to be a bit closer to dense areas to provide that
coverage.
Chairman Burnham stating that though he did not know the outcome of the impending vote for the
variances advised the applicant of the ten (10) day appeal process then closed the floor for
comments and asked for a motion.
Mr. Nicovich made a motion to approve the two (2) variance requests by David McGehee, to allow
two (2) variances to Article III, Section 104-55 of the City of Starkville’s Code of Ordinances to
grant a 60-foot setback distance in lieu of the required 100-foot setback distance and a 60-foot
setback radius in lieu of the required 2,640-foot radius from a residential district however lack of a
second caused the motion to die.
Mr. Carson then made a motion to deny the request. Mr. Webb seconded the motion and the Board
voted 3—1 to deny the request with Mr. Nicovich opposing.
DISCUSSION OF THE BOARD OF ADJUSTMENTS & APPEALS ELECTIONS AS IT
RELATES TO THE ORDINANCE AND REDISTRICTING

Next there came before the Board of Adjustments & Appeals a discussion of the Boards’ elections
as it relates to the ordinance. Chairman Burnham alerted the Board to the Board of Adjustments &
Appeals Ordinance that states that the election of new officers shall take place in even years with the
officers taking office in October.
Mr. Webb asked about the number of officers and whether an officer can succeed himself.
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Chairman Burnham stated that there are two (2) officers, a Chairman and a Vice-Chair and to his
knowledge an officer can succeed himself.
Chairman Burnham then asked the Board members to verify whether representatives on the BOAA
have changed wards through the proposed adoption of the Redistricting Plan.
Mr. Nicovich then asked if someone moves from a ward will they finish out their term or will they
have to resign.
Chairman Burnham replied that he believes the term will be finished out. Hearing no further
discussion, Chairman Burnham moved on to the Planners Report.
PLANNERS REPORT
Assistant City Planner, Pamela F. R. Daniel reported that there were no public hearings scheduled
for the August 22nd meeting however Staff will contact the Chair and members if anything changes.
Ms. Daniel then reminded the Board members to be mindful of all ex parte communications and to
contact the Planning Office with any questions regarding any items on upcoming agendas.
ADJOURNMENT
There being no further business before the Board of Adjustments & Appeals, a motion to adjourn
was made by Mr. Nicovich and seconded by Mr. Carson at 5:03 PM.

________________________________
Milo Burnham, Chairman

________________________________
Pamela F. R. Daniel, Asst. City Planner
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THE CITY OF STARKVILLE
BOARD OF ADJUSTMENTS & APPEALS
CITY HALL, 101 E. LAMPKIN STREET
STARKVILLE, MISSISSIPPI 39759
ST AF F R E PO RT
TO:

Members of the Board of Adjustments & Appeals

FROM:

Pamela F. R. Daniel, Assistant City Planner (662-323-2525 x 131)

CC:

Kenny Wilson, Applicant

SUBJECT: VA 12-03 : Variance request for property located at 604, 606 & 608 Mallory in Ward 1, Parcel
Number 103A-00-001.44
DATE:

September 20, 2012

________________________________________________________________________
The purpose of this report is to provide you with information regarding the request of Mr.
Kenny Wilson to review a variance to Appendix A, Article VII, Section G (3)(C) of the City
of Starkville’s Code of Ordinances to grant a 3.3-foot encroachment into a required front
yard building setback creating a 21.7-foot front yard setback in lieu of the required 25-feet
required for the construction of a tri-plex. Chapter 2, Article VI of the City’s Code of
Ordinances provides specific criteria for the review and approval of requests.

BACKGROUND
General Information:
The applicant is currently constructing a new tri-plex on the subject property at 604, 606 &
608 Mallory Lane, located on the eastern side of the street, south of Guest Drive, in the
Upper Crossing subdivision. The subject property is approximately 0.55 acres in size and
located within an R-5 zoning district. The tri-plex units were originally intended to be
leased, but the owner decided, after construction began to offer the units for fee-simple
sale. A local engineer/surveyor was hired to prepare a townhouse plat, and it was during
this initial survey that the front yard encroachment was discovered.
When questioned, the contractor stated that he tried to align the front of the tri-plex with
the structures located to the north and south of the subject property in order to give a more
uniform street appearance. What he didn’t realize, was that the units to the north and south
had been set back further from Mallory Lane than the minimum side yard building setbacks
required, not front yard building setbacks, thus giving him the impression that the other
structures were set back the correct distance for a front yard building setback. Only a
portion of each unit would encroach into the front yard building setback, which would be
part of the garage with a bedroom located above, not the entire front façade of the triplex
units.
The owner’s engineer/surveyor is in the process of preparing the townhouse plat however
a plat has not yet been submitted for review by the City’s Development Review Committee.
The plat will require review and approval by the Planning & Zoning Commission as well as
the Mayor and Board of Aldermen before the owner can close the sale of any of the

individual units. The applicant has provided a preliminary sketch of the lot configuration
and layout for the Board members to consider when reviewing the request.
Thirty-three property owners of record within 160 feet of the subject property were notified
directly by mail of the variance request. A public hearing notice was published in the
Starkville Daily News on Friday, September 7, 2012 and a placard was posted on the
property concurrent with publication of the notice. To date, the Planning Office has
received one (1) inquiry regarding the variances requested. A neighboring property owner
needed clarity on the exact location of the tri-plex.
Legal Description: A parcel of land being 0.55 acres, more or less, being the south part
of Lot 106 of Upper Crossing Subdivision Phase 2 in the City of Starkville, Oktibbeha
County, Mississippi.
Location: The subject property is located on the Eastern side of Mallory Lane, South of
Guest Road in the Upper Crossing Subdivision in Ward 1.
Parcel Size: The subject property consists of approximately 23,958 square feet or
approximately 0.55 acres.
Physical Characteristics: The subject property is a rectangular shaped lot on the Eastern
side of Mallory Lane and is currently under development.
Zoning Classification:

R-5

Setback Dimensions: Front 25’
Side 5’
Rear 20’
Min. Lot Area: 1,800 per unit SF Min. Lot Width at Bldg. Line:
Single-family and Multi-family dwelling of less than 8
units: 50’ Townhouse dwelling: 16’ Multi-family
dwellings of 8 units or more: 100’
Max. Bldg. Ht: 45’
Adjacent Zonings / Land Uses:
Direction
North
East
South
West

Zoning
R-5
C-2
R-4
R-5

Current Use
Condos
Undeveloped land/Medical Office
Single Family Residences
Condos

Appendix A, Article VI, Section K of the City’s Code of Ordinances provides relief from the
requirements of the land development regulations when such relief will not be contrary to
the public interest and, where, owing to special conditions, a literal enforcement of the
provisions of the land development regulations would result in an unnecessary hardship.
When appropriate, the Board of Adjustments & Appeals may prescribe appropriate
conditions and safeguards in the granting of the variance. In determining whether or not
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sufficient justification for the granting of a variance has been fulfilled, the Board of
Adjustments & Appeals must find that the following criteria have been met. The criteria are
outlined below, along with analysis of the conformance of the request with the variance
standard.
1. That special conditions and circumstances exist which are peculiar to the land,
structure or building involved and which are not applicable to other land, structures or
buildings in the same zoning district.
No special conditions and circumstances exist which are peculiar to the land.
2. That the special conditions and circumstances do not result from the action or
negligence of the applicant.
The variance requested is for a 3.3-foot encroachment into the front yard
setback creating a 21.7-foot front yard setback in lieu of the required 25-foot
setback.
3. That granting the variance requested will not confer upon the applicant any special
privileges denied by the land development regulations to other lands, buildings or
structures in the same zoning district.
No special privileges would be conferred on the applicant that could be
denied to others in the same district. The proposed tri-plex at 604, 606 & 608
Mallory Lane would be in character with the neighborhood.
4. That literal interpretation of the provisions of the land development regulations would
deprive the applicant of rights commonly enjoyed by other properties in this same
zoning district under the terms of this ordinance and would work unnecessary and
undue hardship on the applicant.
The proposed tri-plex could be seen as an extension into the front yard
setback. The size and configuration of the lot and the general build-out of the
neighborhood would lend itself to allowing the tri-plex as proposed without
any impact on adjacent property owners since it encroaches towards the
public right-of-way and not towards any private property owners.
5. That the variance granted is the minimum variance that will make possible the
reasonable use of the land, building or structure.
The variance requested is the minimum required to construct the tri-plex as
proposed.
6. That the grant of the variance will be in harmony with the general intent and purpose of
the land development regulations and that such variance will not be injurious to the
area involved or otherwise detrimental to the public interest or welfare.
The variance requested will be in harmony with the general intent and
purpose of the land development regulations and the variance will not be
injurious to the area involved or otherwise detrimental to the public interest or
welfare. The contractor mistakeningly aligned the new tri-plex with other
structures to the north and south to achieve a more uniform appearance.
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CONCLUSIONS
If the Board of Adjustments & Appeals were to grant the variance request to allow a 3.3foot encroachment into a required front yard building setback creating a 21.7-foot front
yard setback in lieu of the required 25 feet required for the construction of a tri-plex at 604,
606 & 608 Mallory Lane, as proposed by the applicant on the application dated August 22,
2012, the approval would be based on the findings of fact and conclusions of this staff
report dated September 20, 2012, and the following conditions:
1. The maximum number of dwelling units on the subject property shall not exceed the
three (3) proposed.
2. The encroachment shall extend no more than 3.3 feet into the front yard building
setback.
3. The applicant shall submit a revised site plan showing the precise location of the triplex to the City’s Development Review Committee within thirty (30) days of approval of
the variance requested by the Board of Adjustments & Appeals.
4. The applicant shall submit a final subdivision plat for to the City’s Development Review
Committee within ninety (90) days of approval of the variance request by the Board of
Adjustments & Appeals and shall receive final approval of the plat from the Mayor and
Board of Aldermen within ninety (90) days of submittal to the City’s Development
Review Committee.
5. The variance shall run with the land.
6. All of the above conditions shall be fully and faithfully executed or the variance shall
become null and void.
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THE CITY OF STARKVILLE
BOARD OF ADJUSTMENTS & APPEALS
CITY HALL, 101 E. LAMPKIN STREET
STARKVILLE, MISSISSIPPI 39759
M EM O R AN DUM
TO:

Mayor and Board of Aldermen

FROM:

Ben Griffith, AICP, City Planner

CC:

Dr. Milo Burnham, Board of Adjustments & Appeals Chairman

SUBJECT: Annual Report of the Board of Adjustments & Appeals
DATE:
October 2, 2012
______________________________________________________________________________________

As required by Chapter 2, Article VI, Section 2-174(e) of the City’s Code of Ordinances,
the attached information is provided to the Mayor and Board of Aldermen as part of the
annual report by the Chairman of the Board of Adjustments & Appeals.
2010 Board of Adjustments & Appeals Activity Chart
File
Number
VA 10-01

Name of
Applicant
Bragan Properties

VA 10-02

Address/Location

Ward

203, 205 & 207
Worley Street

5

Maison de Ville
Development

105 Maison de Ville

3

VA 10-03

Mark Janus

102 Crossbow Drive

3

VA 10-04

Rich Hewlett

807 Imes Street

3

VA 10-05

Frank Jones

517 S. Montgomery
Street

4

VA 10-06

Little Properties

982 MS Highway 12
East
(“La Quinta” hotel)

5

Variance
Sought
Rear building
setbacks for
single-family
detached
residential
units
Rear building
setback for
custom-built
home
Rear building
setback for
addition to
home
Rear building
setback for
addition to
home
Parking space
variance for
multi-family
development

BoAA
Decision
Approved
with
conditions

BOA
Decision
NA

Approved
with
conditions

NA

Approved
with
conditions

NA

Approved
with
conditions

NA

DENIED

Height
variance for
proposed
hotel

Approved
with
conditions

Appealed
to BOA
and
Approved
with
conditions
NA

www.cityofstarkville.org

2011 Board of Adjustments & Appeals Activity Chart
File
Number
VA 11-01

Name of
Applicant
Board Town, LLC

Address/Location

Ward

509 Russell Street
(“High Cotton” condos)

4

VA 11-02

Andrew Pearson

822 Pine Circle

3

VA 11-03

Neil Couvillion

827 MS Highway 12
West
(“Advanced Collision
Repair”)

2

VA 11-04

Thomas Allen

1218 MS Highway 12
West
(“Sprint Mart” at site
formerly known as
“Sanders Store”)

1

VA 11-05

Michael Kraker

North side of E.
Garrard Road, west of
Old West Point Road
(“Cottages at
Creekside” PUD at site
formerly known as the
“Pilkington Trailer
Park”)

5

VA 11-06

David McGehee

Behind Pinelake
Church at 200 MS
Highway 25 Bypass
South

1

Variance
Sought
Density
variance for
multi-family
development
Rear building
setback for
addition to
home
Rear building
setback for
new
commercial
building
Side building
setbacks for
new
convenience
store gasoline
canopies
Dimensional
variances for
ROW width,
roadway
width,
sidewalk
width and
density for
PUD
development
Building
setback from
property line
for C-Spire
cell tower

BoAA
Decision
Approved
with
conditions

BOA
Decision
NA

Approved
with
conditions

NA

Approved
with
conditions

NA

Approved
with
conditions

NA

Approved
with
conditions

NA

Tabled

NA

Please note: 2 items were submitted and withdrawn prior to advertisement and notification; 1 item submitted
in December 2011 to be heard at January 25, 2012 meeting
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